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OGC REVIEW COMPLETED

SCHER v. WEEKS, 231 F.2d Lok
(U.8.C.A. for D.C. decided January 13, 1956)

This is an action by a discharged employee of the Department
of Commerce to have his rvemoval declared illegal. No question of
veterans® preference sppears in the report.

Scher was discharged by the Secretary of Commerce under The
authority of section 304 of the Department of Commerce Appropria-
tion Act of 1953 (66 Stat. 5h9, 567). This statute was virtually
identical with the authority of the DCI under the Netional Securlty
Act and the Secretary of State under & provision of several State
Department Appropriation Acts including the authority under which
Secretary Acheson discharged Jonhn Stewart Sexrvice.

Seher sought a decrec holding the statute unconstitutional,
declaring his removal illegal in any event and requiring rein-
statement. The constituticnality of the statute was upheld and the
discharge declared legal since the Secretary complied with the
terms of the statute. A footnote points out that Scher's discharge
carries no implication that he may be either disloyal or a security
risk.
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SERVICE v. DULLES, 235 F. 24 215
(U.5.C.A.for D.C. decided June 1k, 1956)

This decision upheld the discharge of the employee undexr the
authority of State Appropriation Act language virtually identical
with the Director's authority and that of the Secretary of Commerce
used in the Scher case. The delense raised different issues in this
case because of previous reviews of charges agsinst Service by the
Loyaelty Security Board of the Department of State and decisions that
no reesonable doubt existed as to his loyully to the U.S., Subse-
guently, the Loyalty Board of the Civil Service Commission held that
there wes reasonable doubt sboul Service's loyaliy. The Supreme
Court in Peters v. Hobby, 349 U.S. 34L (1955) held that the Civil
Service Commission Board was limited to review of cases of persons
recommended for dismissal by the Loyalty Boards of their departments.
Therefore, the decision of the Civil Service Commission Board was a
nullity and the defense claimed that Secretary Acheson's sction in
dismissing Service, admittedly on s determination based on the Civil
Service Review Board's findings, was illegal. 'The Distriet Court
held and the Court of Appecls affirmed in this decision thes regard-
less of the basis for Secretery Acheson's determination he hed authori-
ty under the broad language of the Appropriation Act to discharge
Mr. Service. The Court said that it could not review the correctness
of the Secretary's determination and that its function was limited to
determining whether proper procedural requirements of the statute had
been followed. The only procedural. reguirement of the statute was &
determination in the discretion of the Secretsry that the termination
was necesgsary and advisable iv the interests of the U.S. That determi-
nation the Secretary made.

A footnote to the decision states that since the finding of the
Review Board is a nullity end Service's discharge is sustained
only under the broad discretion gramted in the Appropriastion Act that
the quotation from note two in Scher v. Weeks would seem egually
applicable in this case:

"It should be noted, however, that in the case at

bar appellant's discharge carries no implication that
he might be either disloyal or a security risk."
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MYERS v. HOLLISTER, 226 F.2d4 346
(U.s.C.A. for D.C., decided September 1, 1955)

- This is an action by a veteran preference eligible in the classi-
fied competitive Civil Service employed by the Mutual Security Agency
seeking to have his discharge set aside and to be restored to his
position. In Section T(f) of the Mutual Security Act of 1952, 22 U.S.C.A.
1655(d), it was required that the Director of Mutual Security reduce
personnel in the agency by five per cent. The following proviso was
included:

"Provided further, That after the Director ésf Mutual
Securitz7 has determined the reduction to be effected

in each agency, the determlnation as to which individual
employees shall be retained shall be made by the head of
the agency concerned."

Plaintiff's appeal to the Civil Service Commission was dismissed on
the ground that under the MSA proviso his discharge was within the statu-
tory authority of the Director. The District Court dismissed his com-
plaint on the basis of the MSA proviso.

A court of sppeals stated that to uphold the plaintiff's contention
that the proviso was subject to the limitations in the Veterans' preference
Act would deprive the language of the former statute of its essential
meaning. The court then looked at the legislative history of the MSA
which included the following:

"The head of each agency is thereafter to determine
in hlis own discretion which employees he will retain
as most capable of carrying out the program, without
regard to existing statutes, regulations and pro-
cedures for reduction in force."

The court of appeals on the basis of the statutory language and the
legislative history ruled that the proviso was intended to give broad
discretionaxry power to discharge employees without regard to existing
statutes, regulations and procedures for reduction in force. It con-
cluded with the followlng language:

“We further conclude that in the matter of reductions

in force in Federal agencies, contrary to what appellant
argues, the Veterans' Preference Act occupies the position
of a general law and the MSA proviso that of a special
law, applying only to one particular reduction in force
in one specified agency and not impairing or affecting

in any way the rules applicable to reductions in force

in other agencies or even in MSA beyond the five per cent
reduction in force ordered by Congress in the Mutual
Security Act of 1952. As such, the proviso must prevail.
MacEvoy Co. v. United States, 1944, 322 U.s. 102, 64 s.Ct,
890, 86 L.Ed. 1163; sShelton v. United States, 1947, 83
U.S.App.D.C. 32, 165 F.2d 24l.

(Judge PRETTYMAN, dissenting)
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NATIONAL SECURITY ACT of 1947 (61 Stat. 495, 498)

SECTION 102(c). Notwithstanding the provisions of section 6 of
the Act of August 24, 1912 (37 Stat. 555), or the provisions of any
other law, the DIRECTOR OF CENTRAL INTELLIGENCE may, in his discretion,
terminate the employment of any officer or employee of tThe Agency when-
ever he shall deem such termination necessary or advisable in the
interests of the United States, but such termination shall not affect
the right of such officer or employee to seek or accept employment in
any other department or agency of the govermment 1f declared eligible
for such employment by the United States Civil Service Commission.

DEPARTMENT OF STATE APPROPRIATION ACT, 1950 (63 Stat. k7, 456)

SECTTON 104. Notwithstanding the provisions of section 6 of the
Act of August 24, 1912 (37 Stat. 555), or the provisions of any other
law, the Secretary of State may, in his absolute discretion, during
the current fiscal year, terminate the employment of any officer or
employee of the Department of State or of the Forelgn Service of the
United States whenever he shall deem such termination necessary or
advisable in the interests of the United States.

DEPARTMENT OF COMMERCE APPROPRIATION ACT, 1953 (66 Stat. 549, 567)

SECTION 304. Notwithstanding the provisions of section 6 of
the Act of August 24, 1912 (37 Stat. 555}, or the provisions of any
other law, the Secretary of Commerce may, in his absolute discretion,
during the current fiscal year, terminate the employment of any officer
or employee of the Department of Commerce whenever he shall deem such
texmination necessary or advisable in the best interests of the United
States.

Approved For Release 2002/09/06 : CIA-RDP60-00442R000100130003-7



Approved For Release 2002/09/06 : CIA-RDP60-00442R000100130003-7

K /Dl 2L
LE s ¥PYT

SUBNECT: Opening Statewent for B lowment Dnoutey
1. N, s B8 You kmow, thwe Clandegiine Gervices

your terwinetion, pursusant to Zeetion 102{c) of the Eatiovel ‘ecwrity
Aet. Section 102(c) sutharisss the ICI, in ks dlscretics, to terminste
the enployment of suy officer or employes of this Agency wiwnewer be
shall deenm such terminstion reoossery o sdvissble in the interesta of
the ihited States. The Prector of Persommel, iz cxder to teke s
porition with respect to tda resommndstion % terminete snd tw teke
such actions end meke such reccemendstions to the ID/S and the DCI se

recospmndation. I an to report my findings to the Director of Ferstinwed,

together with ry
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2, At the cuteet, it sdould be understood thet thie ts Aot an
sfversary proeseding in sny way. It is not required by law, nor is
the authority of the ICI under Section 102(c) costingest wpon Wis
undertsking suoh sn ingairy. It 1s mrely sn adninistrative steo on
ﬁhﬁn&ﬂ:aftaQBMawﬂuratihnmumﬂ.haﬁﬂumdueailthr!hﬂminﬁ
tc propose & oxrse of action. There will not be testimowmy in the
lsgal senes, nor will rales of evifience be fo)lowed. There will be o
mmmmezwa:’mxﬁwmm. Your #lgcuse
mswmwhmmmmmx,uwua
the security, seuse. oG will not be presmrt when cther perscos mee
mﬂ,mmmwmmwmﬂwm

IMMmmIMWwMﬂmmﬁw

=y report snd rec Alone to the Director of Fersomme:, 8 report,

however, will go to bim caly. Tais togulvy, you will underetent, is

25X1A9%A

his letter of Decesber 9, 1957, to you.
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3. It iz my desire to Sewelop o1l the fecte heve comoeraing
sepecte, snd otler pertisment points. To this end, I wll emnine your
nd bgangy sssocietes. In partieulss, I will wslooms your views end
comments. It is my hope snd lotemtion ¢ deswiop the ploture in »
felrly opderly feshion, Tut alec to procesd 89 repidly es pomsidle,

In order to procesd promptly, I would 1ike todny to ash you to veofts

L order of youwr employment with CIA, inslu@ing, insofsr
58 Frar mmery persite, the detes of initisl employmeot snd subesquent
asalgneents, titiss of each Job and the metwre of the Outles, and the

hove been particularly iz & position to hawe & fivwt-hand Imadedae or

Jodgmut of your performence.
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1. PES
2. Foem 57
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he Otter

B - CIA
1. Treining Fecord
8. Titls of Cowrases
¥, Desoription of Coowsee
¢. Ewlustics of Perforsmnce

A - Gtatement by Sabjeet - Exsct detes, titles,
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¢ « Fitnews Reports, Cormmendutions, Beprimends

D « ptatements of Superiors snd Associstes Re Perforasucc
E « Commewrts by Subjwct mv Performence

¥ » Other
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IIl. Seewrity
A = Nritten or Omed Stotement by Swenrity
b = Commute by Svhject
¢ = Other
I¥. He@iesl
A = lizitten or (rml Etetement by Hedlowd

B - Coemte by Subject
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HEARING AND REVIEW PROCEDURES

FATR EMPLOYMENT PROCEDURE

B The;Central Intelligence Agency reaffirms its adherence to the
principles outlined in Executive Order No, 9980, "Regulations Governino
Fair ‘}‘Jz‘rxlploymmt Practices Within the Federal Establishment o

E . 2. Officials of the Agency who have responsibility for supervising

‘ persornel should ensure that saployecs under their Jurisdiction are aware = ..

iof the provisions of CIA | "Fair Employmant Procedure,.”
" Supervisory officials will also Lalo the necessary steps to calii. this rep -
lation to the attention of new employees, . , |

25X1A

FOR THE DIRECTOR OF CENTRAL INTELLIGENCE:

_.ﬂ-,“mww—mP-.
‘
i R
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